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Philosophy in the Development of Law. By Pierre de Totjrtoulon. 
Translated by Martha McC. Read; with an editorial preface, 
by Morris R. Cohen; and an introduction by Andrew A. 
Bruce. (The Modern Legal Philosophy Ser.) New York: 
Macmillan Co., 1922. Pp. 61+563. $5.00. 

This is the concluding volume of the series of European works 
published in America under the general title, The Modern Legal Philosophy 
Series. The author was born in France, but is at present Dean of the 
Faculty of Law in the University of Lausanne, Switzerland, where he 
has been a professor of legal history for twenty years. Professor Tour- 
toulon is primarily a student of law rather than of philosophy. The 
present volume grew out of an earlier attempt to prepare a manual of 
legal history of which this was to constitute the introduction. Its aim 
given by its author is, (1) to state the philosophic principles of the history 
of law, (2) to give an analysis of the psychological phenomena which, 
taken as a whole, constitute law, and (3) to examine the mechanism 
which causes these phenomena to succeed one another and be combined 
in a relatively undetermined manner. 

The book is divided into three parts: (1) Teleology in the History 
of the Law, (2) Causality in the History of Law, (3) Determinism. 

It is impossible to present even a most summary statement of the 
wide range of matters brought into the discussion, and the fact that no 
particular school of philosophy is adhered to makes a statement of a 
thesis in such terms difficult. The volume is a careful examination of 
numerous problems and of the claims of rival theories, some of which 
are sure to attract the reader, whatever his interest and background. 

The sociologist will, perhaps, find his interest centering in the chapters 
dealing with the relation of psychology and the law, law in its relation 
to the emotional and intellectual life, diseases of legal thinking, social 
psychology and the law, evolution and progress, chance, race and law, 
the role of myths and brocards in the law, etc. Just now, in view of the 
current interest in the "instincts" in psychology and sociology the 
sociologist might find Tourtoulon's chapter on the emotions and law 
interesting above others. Whatever criticism may be made of 
Tourtoulon's statement of his case, he is certainly correct in his revolt 
from the purely intellectual approach to law in which law was conceived 
as reason and reason only. " For the historian- jurist to make no attempt 
to penetrate into the emotional life of a people," says Tourtoulon 
"is to avow his impotence to understand the progress of the law." 
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On the other hand, Tourtoulon does not go to the other extreme 
and throw formal logic and metaphysics overboard. He carries his 
analysis from the emotional and irrational stages of legal thought up 
through the "simple rational" into the realm of pure law and meta- 
physics. In this rare atmosphere juridical categories and rules of logic 
are objective in an absolute sense, and therefore independent of the 
human brain and consequently of psychology. Positive law, on the other 
hand, is always more or less of the earth, earthy. This rather inaccurate 
statement should not be taken for too much, since Tourtoulon is not so 
much elaborating his own philosophic background as recognizing a 
very important fact for the legal historian, namely, that metaphysics 
has always entered into law, as he points out, either in the crude and 
uncollected form of the thoughts of the masses and the ordinary lawyer, 
or in the ordered and systematized forms of legal philosophers. 

Hence, quite aside from one's agreement or disagreement with Tour- 
toulon's statements, the book is one that is worth while. It is valuable 
as an exhibit of a cautious thinker from the field of law, attempting to 
analyze and to make explicit the background of his legal notions. Those 
who are interested in the law as a social fact will welcome every such 
attempt on the part of anyone charged with any part in the legal system. 
It may encourage lawyers and judges in this country to analyze their 
"minds in the making" and arrive with Tourtoulon, at a "kindly, 
scrupulous, and searching scepticism which might well be the best 
instrument of progress for humanity." 

Walter B. Bodenhafer 

Washington University 



The Play Movement in the United States. A study of community 
recreation. By Clarence E. Rainwater. Chicago: The 
University of Chicago Press, 1922. Pp. xi+371. $2.75. 

This latest contribution to the literature of the recreation field is a 
much-needed one. It is entirely historical and descriptive in character 
without any attempt at a theoretical or philosophical treatment of the 
subject. The material assembled does, however, give an excellent 
account of the way in which the play movement has developed in the 
United States and the functions and aspects which have at different 
stages of the movement been emphasized. 

In style and minuteness of definition and analysis the document 
bears many ear-marks of the doctorial dissertation which it is. The 



